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FALSE CLAIMS ACT:  Eleventh Circuit 
Confirms That the Government Easily Can 
Settle and Dismiss Non-Intervened Qui Tam 
Cases, While a District Court Questions the 
Government’s Right to File Statements of 
Interest 

A pair of recent rulings by the Eleventh Circuit and a Florida district court take aim at the Government’s 

practices in non-intervened False Claims Act (“FCA”) qui tam cases, with mixed results.  On the one 

hand, in the more noteworthy decision, the appellate court strongly reinforced the Government’s 

settlement and dismissal authority in non-intervened cases and the limited scope of judicial review over 

decisions made pursuant to such authority.  But, in the district court action, a federal judge pointedly 

rejected the Justice Department’s common practice – particularly post-Escobar – of filing “Statements of 

Interest” in relator-conducted litigation.  These decisions place into sharp focus the competing interests of 

relators and the Government, which remains the real party in interest in FCA qui tam litigation.   

While a circuit split has developed over whether the Government has unreviewable veto authority over 

relator-negotiated settlements, see Fried Frank FraudMail Alert No. 17-02-16, a consensus is emerging 

with respect to the Government’s ability to negotiate settlements without relators’ consent in “declined” 

FCA litigation.  In early May, in United States ex rel. Christiansen v. Everglades College, Nos. 16-10849 & 

16-11839, 2017 WL 1658478 (11th Cir. May 3, 2017), the Eleventh Circuit joined the D.C. and Fifth 

Circuits in holding that the Government need not establish “good cause” to settle a qui tam case and that 

in judicial review of whether the proposed settlement is “fair, adequate, and reasonable,” the 

Government’s assessment is entitled to deference.     

However, at nearly the same time, in United States ex rel. Ruckh v. Salus Rehabilitation, No. 8:11-cv-

1303-T-23TBM, 2017 U.S. Dist. LEXIS 63325 (M.D. Fla. Apr. 26, 2017), a district court judge criticized the 

Justice Department’s attempt to file a Statement of Interest, ruling that the Justice Department has no 

statutory or legal right to make such a filing in a declined qui tam case.    

Background of the Christiansen Case 

Two former admissions employees filed a qui tam suit against their employer, Keiser University, alleging 

that the University had paid incentive bonuses to admissions counselors based on their student 

enrollment numbers in violation of the Department of Education’s Title IV ban on such compensation.  
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The relators alleged FCA violations based both on the University’s own certifications of compliance with 

Title IV as well as the specific financial aid claims made by University students – amounting to over $1.2 

billion – during the time period when the University knowingly was paying the illicit bonuses.    

After the Justice Department declined to intervene in the qui tam suit, the case proceeded to a bench trial 

at which the University substantially prevailed.  While the district court held that the University had 

submitted two false certifications, the court rejected the notion that the University was liable for any of the 

student-submitted financial aid claims.  As a result, the district court awarded no damages and imposed 

only the minimum FCA statutory penalty (then applicable) – $5,500 – for each of the two violations.  And, 

in light of the minimal $11,000 recovery, the district court rejected all but $87,000 of the relators’ $1.1 

million attorneys’ fees and cost request. 

Relators appealed these adverse rulings to the Eleventh Circuit.  But, after relators filed their opening 

brief, the Justice Department – hoping to avoid a circuit affirmance of the district court’s liability 

determination – negotiated a $335,000 settlement with the University.  Upon the Government’s motion, 

the district court entered an “indicative order” that the court would approve the settlement as fair and 

reasonable if it reacquired jurisdiction over the case on appeal.  The Eleventh Circuit then remanded the 

case, and the district court granted the Government’s intervention (which the Government argued it had 

moved for “in an abundance of caution”), held a fairness hearing, and approved the settlement.  Relators 

then sought enhanced attorneys’ fees and costs, including for their efforts on appeal, after claiming that 

their appeal had brought about the settlement of over thirty times the trial recovery.  The district court 

denied the enhancement, reasoning that relators should not be rewarded given their vigorous objection to 

the settlement on which they sought to capitalize. 

Relators appealed again to the Eleventh Circuit, this time claiming that the district erred both in approving 

the settlement and in its reduced attorneys’ fees award.  Relators’ principal argument on appeal arose out 

of 31 U.S.C. § 3730(c)(3), which provides: 

When a person proceeds with the action, the court, without limiting the 

status and rights of the person initiating the action, may nevertheless 

permit the Government to intervene at a later date upon a showing of 

good cause. 

Relators contended that the Government lacked settlement authority because it had failed to establish 

“good cause” to intervene in the declined case.  Relators also argued that the $335,000 settlement was 

not “fair, adequate, and reasonable” because relators were likely to succeed with their merits argument 

on appeal and ultimately recover more than $6 billion in trebled damages and civil penalties.   

No “Good Cause” Intervention Required Prior to Government Settlement 

The Eleventh Circuit rejected the appeal and affirmed the district court rulings.  Joining the D.C. and Fifth 

Circuits, the court held that the Government is not required to satisfy the “good cause” intervention 

standard under § 3730(c)(3) in order to settle a declined qui tam case because that FCA provision 

“applies only when the government intervenes for the purpose of actually proceeding with the litigation—

not when it is stepping in only for the purpose of settling and ending the case.”  2017 WL 1658478, at *3; 

see United States ex rel. Schweizer v. Oce N.V., 677 F.3d 1228, 1233 (D.C. Cir. 2012); Riley v. St. Luke’s 

Episcopal Hosp., 252 F.3d 749, 754 (5th Cir. 2001) (en banc).  The court reasoned that the FCA’s 

intervention conditions govern situations where the Government is going to “proceed with the action,” § 

3730(b)(2), whereas §§ 3730(c)(2)(A) and (c)(2)(B) delineate the specific conditions by which the 
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Government can settle or dismiss an action over the relator’s objection.  The Tenth Circuit – along with 

the D.C. and Fifth Circuits – similarly has held that the Government need not formally intervene in a 

declined qui tam action in order to dismiss it outright at any time, on its own accord.  See Ridenour v. 

Kaiser-Hill Co., 397 F.3d 925, 933 (10th Cir. 2005); Swift v. United States, 318 F.3d 250, 251–52 (D.C. 

Cir. 2003); Riley, 252 F.3d at 753.     

The Eleventh Circuit’s holding that the Government may settle a case without intervening is stated clearly 

and unequivocally, even more so than the D.C. and Fifth Circuit rulings, which addressed the question 

less directly.  Christiansen thereby solidifies the concept that the Government’s sole limitation on settling 

qui tam cases over the relator’s objection is judicial review as to whether the terms of the proposed 

settlement are “fair, adequate, and reasonable under all the circumstances.”  31 U.S.C. § 3730(c)(2)(B). 

Any Settlement Fairness Hearing Should Be Deferential to the Government’s Rationale 

The Eleventh Circuit also squarely rejected a favored relator argument with respect to the fairness 

hearing.  In particular, the court refused relators’ plea for courts to evaluate the fairness of FCA 

settlements using the same standard as courts use in evaluating class action settlements under Fed. R. 

Civ. P. 23, finding instead that “in the FCA context there must be considerable deference to the 

settlement rationale offered by the government” during the fairness hearing.  2017 WL 1658478, at *6.  

While noting the similarity between the language of Rule 23 and § 3730(c)(2)(B), the Eleventh Circuit 

correctly points out that the context is very different.  Unlike privately injured parties in a class action, qui 

tam relators are merely assignees of the injured real party in interest, the Government, which may be 

motivated to settle by legitimate policy or political concerns, rather than just the traditional monetary 

incentives.  Thus, the Eleventh Circuit concludes that the correct fairness inquiry is “whether the 

government has advanced a reasonable basis for concluding the settlement is in the best interests of the 

United States, and whether the settlement unfairly reduces the relator’s potential qui tam recovery.”  Id.  

In Christiansen, the Government defended its decision to settle, in part, by arguing that it was better off 

with just an adverse district court decision on FCA liability for the underlying student loan claims, rather 

than risking the Eleventh Circuit cementing that rationale and broadening its reach with precedential 

effect.  Id. at *2, *6.  In other words, in a seemingly rare admission of the weakness of some of the 

extreme arguments for FCA liability advanced by relators, the Government decided to hedge its bets and 

live to fight the issue another day.  Under these circumstances, the Eleventh Circuit had little trouble 

deferring to the Government’s judgment and upholding the settlement as fair, adequate, and reasonable.   

And, in a further rejection of relators’ attempts to attack the Government’s settlement as unfair, the 

Eleventh Circuit made clear that relators, in the ordinary course, are not entitled to additional discovery 

from the Government and an evidentiary hearing as part of this inquiry.  Thus, the Government and 

defendants seeking to negotiate settlements without relator participation and knowledge run little risk that 

the specifics of their negotiations, or their internal assessments of risk, will be subject to discovery and 

publicity in the context of an FCA “fairness” hearing. 

Courts Have Discretion to Reduce Relator Attorneys’ Fees and Costs Where Relators Have Limited 

Success 

In addition to confirming the proper analysis for an FCA settlement over a relator’s objection, the Eleventh 

Circuit reviewed the district court’s exercise of discretion in sharply and dramatically reducing the relators’ 

attorneys’ fees and costs award as a result of relators’ limited trial success.  While relators said it was 

wrong for the district court to take into consideration the amount of the recovery – as opposed to the fact 
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that relators prevailed on one of their FCA liability theories – the Eleventh Circuit was not impressed.  

Pointing to two Supreme Court civil rights cases as support for the idea that attorneys’ fees and costs can 

be reduced based on the degree of success and, in particular, the awarding of only nominal damages, the 

Eleventh Circuit rejected relators’ public policy argument that future relators would be disincentivized from 

bringing qui tam cases for nominal damages if attorneys’ fees and costs could be reduced by so great an 

amount.  However, while the court let stand what amounted to a 95% reduction in relators’ fee request, it 

did emphasize one previously announced limitation on a reduction based on limited success – it cannot 

be a “rote application of an arithmetic formula” based only on the percentage of damages awarded out of 

the damages sought.  2017 WL 1658478, at *10 (distinguishing Yellow Pages Photos, Inc. v. Ziplocal, LP, 

846 F.3d 1159 (11th Cir. 2017) (per curiam)). 

Questions Remain About the Role of the Government and Relators in Non-Intervened Cases 

While Christiansen definitively rejects the notion that the Government must intervene before settling (or 

dismissing) a case over relator objection in the Eleventh Circuit, the Government’s role in non-intervened 

cases for purposes beyond settlement and dismissal continues to raise questions, highlighting the often 

complicated relationship that can exist between the Government-as-assignor and relator-as-assignee in 

qui tam cases.  Just one week prior to the Christiansen opinion, a district court in the Eleventh Circuit 

criticized the Justice Department for attempting to influence the outcome of an FCA suit without actually 

intervening.   

In United States ex rel. Ruckh v. Salus Rehabilitation, the Justice Department moved to file a Statement 

of Interest in support of the relator’s opposition to the defendant’s motion for judgment as a matter of law 

following a trial verdict for nearly $350 million.  As it routinely does when it files such statements in 

declined cases, the Justice Department told the district court that 28 U.S.C. § 517 authorized the filing of 

Statements of Interest whenever the Government has something to say.  But the district judge issued a 

decision stating that § 517 provides no authority beyond allowing the Attorney General to dispatch its 

attorneys to “attend” to the interests of the United States in any proceeding and that the limited authority 

afforded by § 517, a general provision, must yield to the specific limitations placed on the Government’s 

actions in declined FCA actions as specified in the FCA itself. 

And, in a thinly-veiled swipe at the Government’s contention that it is in a better position than relators to 

advance the “correct” interpretation of the FCA, the district court pointed to some adverse evidence on 

that front:     

[T]he United States asserts a “keen interest” in the “correct” application 

of the False Claims Act.  But … the United States’ involvement in 

[Universal Health Servs. v. United States ex rel. Escobar, 136 S.Ct. 1989 

(2016)] suggests, and the United States identifies, no unique insight into 

the correct interpretation and application of the False Claims Act.  In 

Escobar, the United States urged affirming the lower court’s decision; 

Escobar unanimously vacates the lower court’s decision. 

2017 U.S. Dist. LEXIS 63325, at *5–6.   

While it is unlikely that the Government practice of filing Statements of Interest in non-intervened cases 

(and the practice of most courts in accepting them) will be deterred by this decision, Ruckh nonetheless 

serves as a good reminder that it is the relator, and not the Government, that has the authority to conduct 

the non-intervened qui tam action.  Once the Government declines to intervene, the statute limits the 
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Government’s options to intervening for good cause, dismissing the case, or settling the case.  If nothing 

else, this district court decision may encourage the Justice Department to be more proactive in cases 

where relators misstep, including by stepping in to dismiss questionable qui tam cases, rather than relying 

on Statements of Interest to express the Government’s views. 

* * * 
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